Transition: From E&P to CCS, how to deal with existing mining licences and infrastructure  by Smaling, Anne
Available online at www.sciencedirect.com
Energy  Procedia  00 (2010) 000–000 
Energy
Procedia
www.elsevier.com/locate/XXX
GHGT-10
Transition: from E&P to CCS,
how to deal with existing mining licences and infrastructure 
Ms. Anne Smaling, Legal Counsel, Energie Beheer Nederland B.V., Moreelsepark 48, 3511 EP Utrecht, the Netherlands 
Abstract
In the beginning of 2009 the Dutch government planned to adopt a long term strategy for CO2 transport 
and storage in the Netherlands. This strategy should be adopted in 2010. The Minister of Economic 
Affairs asked Gasunie B.V. (Gasunie) and Energie Beheer Nederland B.V. (EBN) to advise the Minister 
with respect to this strategy. One of the questions referred to the so-called transition period: from mining 
activities to carbon storage. What measures are necessary to accommodate this transition period? 
Depending on the long term strategy several changes in legislation could be necessary. These changes 
should allow the Minister of Economic Affairs to promote or -if desirable- enforce carbon storages. This 
article describes two main legal aspects of this transition period: the availability of CO2 storage licences 
and the possibilities for re-use of existing infrastructure. 
Currently no depleted reservoirs are available for CCS. For most areas a mining licence has been 
granted. From the EBN/Gasunie study it follows that a smooth and cost effective transition from 
production to storage will be enhanced, if the existing mining licence holder can be the future CO2 storage
licence holder. In this article it is set out how the existing mining licence holder can be enabled to acquire 
the CO2 storage licence. Further, it is set out how the government can create free areas in order to 
facilitate storage by third parties, in case E&P operators are not interested in CO2 storage.
Further re-use of infrastructure seems, from a cost perspective, advisable and should be facilitated by 
the Government. One of the findings of the EBN/Gasunie advice is that in general the preservation of 
infrastructure is cost efficient if the preservation period is maximized to ten years. At the end of this 
article it is examined for each sort of infrastructure how preservation is best secured.  
© 2010 Elsevier Ltd. All rights reserved 
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1. Introduction 
Over the past year CCS has been a hot topic in the Netherlands. The plan of Shell/NAM to convert a 
depleted reservoir into a storage site is very much opposed. The municipality of Barendrecht, where the 
site is located, is strongly opposed to this plan. Parties dealing with CCS as new business have to deal 
with uncertainty relating to many subjects because CCS is a relatively new concept. The Dutch 
Government should take all these interests into consideration when developing a CCS strategy and 
additional legislation for CCS. This article describes some legal issues to be dealt with by parties 
interested in CCS, more specifically the uncertainty about obtaining a storage licence and the uncertainty 
of being able to re-use existing infrastructure. 
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In the beginning of 2009 the Dutch government planned to adopt a long term strategy for CO2 transport 
and storage in the Netherlands. The Minister of Economic Affairs (Minister) asked Gasunie B.V. 
(Gasunie) and Energie Beheer Nederland B.V. (EBN) to advise the Minister with respect to this strategy. 
The EBN/Gasunie advice was sent to the Parliament in June 2010 [1]. One of the questions addressed in 
the EBN/Gasunie advice refers to transition from mining activities to carbon storage. As a starting point, 
it is stated that in this transition period, gas and oil production should have preference over CCS. CCS 
should not in any way hinder any gas and oil projects. 
Currently no depleted reservoirs are available for CCS. For most areas a mining licence has been 
granted. From the EBN/Gasunie study it follows that a smooth and cost effective transition from 
production to storage will be enhanced, if the existing mining licence holder can be the future CO2 storage
licence holder. In this article it is set out how the existing mining licence holder can be enabled to acquire 
the CO2 storage licence. Further, it is set out how the government can create free areas in order to 
facilitate storage by third parties, in case E&P operators are not interested in CO2 storage.
Further re-use of infrastructure seems, from a cost perspective, advisable and should be facilitated by 
the Government. One of the findings of the EBN/Gasunie advice is that in general the preservation of 
infrastructure is cost efficient if the preservation period is maximized to ten years. At the end of this 
article it is examined for each sort of infrastructure how preservation is best secured.  
2. The Mining Act: legal framework for mining licences and storage licences 
2.1 Current legislation 
    The Mining Act [2], effective as of 1 January 2003, forms the legal basis for exploration and 
production activities related to minerals in the Netherlands (including the Dutch part of the Continental 
shelf). In order to produce or explore for hydrocarbons a licence should be obtained from the Minister of 
Economic Affairs. (6 paragraph 1 under a and b Mining Act). Mining licences and exploration licences 
are granted for a specific area and per area only one licence for the same mineral will be granted (7 
paragraph 1 Mining Act). Furthermore no licence will be granted for a deposit for which a storage licence 
granted to another party is in force (7 paragraph 2 Mining Act). 
Storage of substances also requires a licence (25 Mining Act). The Mining Act does not differ between 
storage of gas and storage of CO2. It is already possible to apply for a storage licence for CO2, although 
chapter 3 of the Mining Act (licences for the storage of substances) is rather concise and does not contain 
any specific CO2 requirements.
The storage licence grants the holder of the licence the exclusive right to store substances in the licence 
area (such as gas, CO2). A storage licence will not be granted if another storage licence was already 
granted for the requested area (26 paragraph 1 Mining Act). Further, it is not possible to grant a storage 
licence if it would cover a deposit for which a mining or exploration licence has already been granted to 
another party (26 paragraph 2 Mining Act) A mining licence holder can, however, be granted a storage 
licence for the same area as the area of its mining licence (preferential position of the mining licence 
holder).
2.2 Future legislation: CO2 storage licence and exploration licence 
     As a result of the implementation of the CCS-directive [3], Dutch legislation will be amended [4]. Two 
new categories of licences will be introduced in the Mining Act: a CO2 exploration licence and a CO2
storage licence. A CO2 exploration licence is required if the licence holder performs activities which 
intrude into the subsurface. The CO2 storage licence grants the licence holder the right to store CO2 in an 
underground geological formation (the “storage site”) [5].  
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The exploration licences should be granted on the basis of objective published and non-discriminatory 
criteria and the procedure should be open to all entities possessing the necessary capacities (article 5 
paragraph 2 CCS-directive). Nonetheless the exploration licence holder does have priority above other 
parties in obtaining the grant of a storage licence (6 paragraph 3 CCS-directive). According to the CCS-
directive this is justified because of the substantial investments made by the exploration licence holder 
[6]. 
The storage licence should be granted on the basis of objective, published and transparent criteria and 
this procedure should be open to all entities possessing the necessary capacities (6 paragraph 2 CCS-
directive). No reference is being made to ‘non-discriminatory criteria’ in the granting of storage licences. 
This is probably caused by the right of priority for the holder of the exploration licence for the same 
storage site. The CCS-directive does not refer to the position of the already existing mining licence 
holder.
In the legislative proposal a new paragraph 6 will be added to article 26 of the Mining Act. This 
paragraph states that, in deviation from article 26 paragraphs 1 and 2, a storage licence or an exploration 
licence will not be granted in so far as it would apply to a storage site for which there is already another 
applicable licence (i.e. a licence based on article 6 or 25 of the Mining Act) [7]. This new paragraph is not 
applicable in the case of the grant of a storage licence for Enhanced Hydrocarbon Recovery. The wording 
EHR is not used in the proposal; reference is made to a situation in which CO2 is stored for the benefit of 
production. For EHR a storage licence is not required. The Mining Decree will be amended to incorporate 
EHR [8]. 
From the Explanatory Memorandum to the Bill it becomes clear that the legislator intentionally 
changes the existing system of article 26 in The Mining Act including the preferential right of the existing 
mining licence holder. The existing mining licence holder should first surrender its mining licence and 
will not have a right of priority when applying for a storage licence, but will have to compete with other 
applicants [9]. This will probably not promote CCS. A mining licence holder will be very reluctant to 
return its mining licence, if he is not sure about being granted a storage licence. Further, it may be 
preferable to enable the existing mining licence holders to become future CO2 storage licence holders, 
because of its experience with and knowledge about the depleted reservoir. It would also have other 
advantages (smooth transition because no transfer of infrastructure required, cost effective). It is expected 
that this would facilitate the transition from production to storage. 
Although the CCS-directive does not give a preferential position to the existing mining licence holder, 
there is an escape for the licence holder who wishes to become a future CO2 storage licence holder. In 
order to avoid timing issues in the transition, the mining licence holder could file a request for an 
exploration or storage permit during the duration of the existing mining licence. The “new” licence 
cannot enter into force during the term of the mining licence, but could be granted. The mining licence 
would then be granted under the condition that it enters into force at the moment of expiration or 
termination of the mining licence.  
It is expected that a mining licence holder already has sufficient knowledge about the subsurface to 
allow him to file a direct request for a storage licence and give him a de facto competitive advantage. The 
Minister recently confirmed this view as a result of questions raised in parliament: there is no legal 
obligation to apply for an exploration licence first. The (geological) knowledge about depleted gas 
reservoirs is expected to be sufficient and no exploration activities should be necessary [10]. The 
exploration licence is more suitable to assess, and consequently demonstrate, the suitability of an aquifer 
for storage of CO2 and for parties that have not been active in the licence area. On the other hand, it may 
be worth considering filing a request for an exploration licence, because of the preferential position this 
creates with respect to the succeeding storage licence.  
The grant of an exploration or storage licence will be in competition. It can be expected that the mining 
licence holder has a de facto preferential position towards third parties while applying, due to its historical 
knowledge about the deposit (geological, geophysical, etc). 
A. Smaling / Energy Procedia 4 (2011) 5925–5932 5927
4 Anne Smaling / Energy Procedia 00 (2010) 000–000 
If the mining licence holder files the application and the licence would be granted to a third party, it is 
unclear what will be the effect. Such a licence will have an effective date depending on the expiry of the 
mining licence. It seems unlikely that the mining licence holder would be willing to return its licence 
voluntarily. The mining licence holder will own certain facilities and the ownership will not be 
transferred to the storage holder by force of law. An agreement between the existing mining licence 
holder and the new licence holder is therefore required. 
3. Authorities of the Minister 
It might be possible that E&P operators may not at all be interested in CO2 storage because of the low 
returns. In that case, the Minister should create free areas in order to facilitate storage by third parties. The 
next paragraph describes the powers of the Minister to withdraw mining licences and the newly 
introduced power of the Minister to limit the licence area.  
3.1 Withdrawal of licences 
The Minister has the authority to withdraw mining licences (21 Mining Act). The Minister has not yet 
made use of this option. Such a withdrawal must comply with legal requirements. The Minister can 
withdraw a licence if: 
a) the submitted data for the application of a licence is inaccurate or incomplete 
b) the licence is no longer necessary for the proper execution of the activities; 
c) there is a change in the technical or financial capability of the licence holder; 
d) the activities are not carried out in accordance with the licence; 
e) there is a violation of mining regulations. 
The Minister may not withdraw a licence on the grounds d) or e) without warning the licence holder first. 
After this warning the Minister must await whether the licence holder continues or repeats the 
infringements. The decision of the Minister to withdraw a licence will be published in the Government 
Gazette. The licence holder is able to appeal this decision.
The conditions mentioned above are directly related to acts or omissions of the licence holder. The 
Minister is not able to take into account the interests of other parties or other circumstances, e.g. the 
interest of a specific storage party or the interest of CCS in general. The Mining Act should be revised to 
make this possible. 
3.2 Limitation of the licence area 
In order to stimulate the active use of mining licences a new act entered into force on 1 January 2010 
(articles 32a, 32b and 32c of the Mining Act) [11]. As a result of this new act the Minister is able to 
restrict the licence area if no –significant- activities took place over a certain period of time. The intention 
is to have areas available for other parties or other activities provided that the existing licence holder no 
longer makes uses of this part of its licence area.  
The Minister shall publish a yearly overview of areas where no mining activities are performed and 
areas without any significant activities. The licence holders will be informed that the Minister intends to 
limit the licence area. The Minister is only able to limit the licence area if: 
- the production activities have been ceased, or 
- no significant activities have been performed in the preceding two calendar years with respect to 
storage of minerals, exploration or production of hydrocarbons. 
The licence holder can raise objections against the intended decision of the Minister to limit its licence 
area. From the general review of inactive areas until a limitation of a certain licence area will require 
quite a long period of time. Over the past year CCS has been a hot topic in the Netherlands. The plan of 
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Shell/NAM to convert a depleted reservoir into a storage site is very much opposed. The municipality of 
Barendrecht, where the site is located, is strongly opposed to this plan. Parties dealing with CCS as new 
business have to deal with uncertainty relating to many subjects because CCS is a relatively new concept. 
The Dutch Government should take all these interests into consideration when developing a CCS strategy 
and additional legislation for CCS. This article describes some legal issues to be dealt with by parties 
interested in CCS, more specifically the uncertainty about obtaining a storage licence and the uncertainty 
of being able to re-use existing infrastructure. 
3.3 Extension or amendment of a mining licence 
The availability of free areas is also determined by the expiration date of licences. Except for some old 
licences that were granted for perpetuity, mining licences are usually granted for a period of 40 years (11 
paragraph 2 Mining Act). The licence holder can apply for an extension of the licence period. The 
Minister will honour the application for an extension if the time specified in the licence is insufficient for 
the completion of the activities covered by the licence and these activities have been carried out in 
compliance with the licence (18 paragraph 3 Mining Act). The Minister is able to reduce the licence area 
together with the extension of the licence period. 
The reference to ‘activities covered by the licence’ is vague. A mining licence is granted for producing 
minerals. Producing minerals means ‘using a drill hole, tunnel, shaft or other subsurface structure to 
extract minerals from the subsoil other than in the form of samples or for the purpose of formation tests” 
(see article 1 under f of the Mining Act). There is no reference to the economic recoverability of the 
minerals.
The licence period of quite a lot of licences is about to expire. Given the legal requirements, it is to be 
expected that these licences will all be extended if the licence holder can demonstrate that production of 
minerals has not finished. Under this article 18 there is no possibility to weigh the interest of a storage 
party. To facilitate the transition it would be helpful to amend the Mining Act to create this possibility. 
4. How to keep infrastructure available in the transition period 
Directly related to the issue of transition of mining licences to storage licences is the use or re-use of 
existing infrastructure [12] (platforms, wells, pipelines) by storage parties. It is likely that there will be a 
period without activities, a pause between mining and storage activities. If the infrastructure is removed 
by the mining licence holder before a storage party expresses its interest in the re-use of the infrastructure, 
this would be a destruction of capital and this would not stimulate a smooth transition process. The 
preservation of infrastructure for future use, the so-called ‘mothballing’, could prevent this. Should this be 
done by the State? In the EBN/Gasunie advice it is concluded that mothballing by the State without 
further investigation is not economically viable [13]. Oil price, costs of production and technical mining 
options all influence the moment of expected end of production. It is therefore hard to predict when 
infrastructure will become available for re-use. Although mothballing does not seem necessary at the 
moment, it is useful to determine the legal possibilities of the State to preserve infrastructure. We have 
however proposed some measures that can be taken to prevent removal of essential infrastructure: 
1. Amendment of ‘remove after use’
 Under current legislation no possibility to maintain infrastructure for future use. The starting point 
‘remove after use’ (see note 13) could be amended into ‘remove after use unless the Minister decides 
otherwise’. The Minister would then be able to decide about the proposed removal and, if required, 
prevent removal. This amendment would require a change of law, including a check on international 
law since the 1982 Convention on the Law of the Sea contains an obligation to remove installations 
that are no longer in use. [14] 
A. Smaling / Energy Procedia 4 (2011) 5925–5932 5929
6 Anne Smaling / Energy Procedia 00 (2010) 000–000 
 This change would not affect the ownership of the not-to-be-removed infrastructure. It could be argued 
that the State would need to compensate the owners for the costs caused by this extended lifetime of 
infrastructure (e.g. maintenance, insurance). If preservation of the infrastructure is no longer required, 
it would be fair to bear part or total costs of this extended lifetime. On the other hand, this amendment 
could also have undesired side effects (owners hoping for the decision of the Minister not to abandon 
infrastructure).
 The decision of the Minister should be limited in time (temporary preservation). After some time it 
must be clear whether this infrastructure is to be maintained or not. If preservation seems no longer 
necessary, the licence holder should be admitted (obliged) to remove the infrastructure. If the 
preservation is still considered necessary, there are several options: 
- a storage party will take over the ownership of the infrastructure (successful transfer depends on 
negotiations);  
- no third party interested. The Minister extends the period of non-removal or the State acquires the 
ownership (see below).
2. Transfer ownership to State 
 It is expected that certain infrastructure could be qualified as essential. If the State would want to 
maintain essential infrastructure, taking into account that the State is responsible for reducing the CO2
level, it seems logical that the State would bear the costs of the preservation of this essential 
infrastructure. This would be a far-reaching measure (compulsory purchase) that needs further 
amendment of the Mining Act and further discussion on fiscal implications. Ownership could be 
transferred to the State or to a company designated by the State. Just like the amendment of the 
‘remove after use’ principle a transfer is intended to be a temporary measure. Ownership of 
infrastructure for an indefinite period of time, because of lack of interest of any purchaser, is 
undesirable. In that case, the essential nature of the infrastructure could be questioned.  
3. Prescribe the state of abandonment
 To make re-use of wells possible it would be advisable to amend the mining regulation. The possibility 
of re-use could be introduced as a quality stipulation. In technical terms: suspension of wells instead of 
abandonment of wells. Suspension would not create additional costs for licence holders. Further 
examination of this measure needs to be discussed.  
4. Obligatory feasibility study
 Consideration could be given to the introduction of a feasibility study with respect to the available 
infrastructure. A compulsory feasibility study, to be performed by the operator of the mining licence, 
should provide useful information to interested storage parties. This study is not expected to be useful 
for the mining licence holder; therefore discussion should take place on how this party should be 
compensated for performing this study.  
All measures discussed above require a further detailed strategy from the Minister. As long as there is 
no long term strategy for CO2 or thorough understanding of essential infrastructure, it will not be possible 
to choose between the proposed measures. 
The Minister was already asked by several political parties about legislation in addition to the 
implementation of the CCS-directive. The Minister is considering whether additional legislation is 
required and more specifically whether additional legislation is required to keep infrastructure available 
including access to deposits that are no longer producing. If required, the new government will submit a 
bill [15]. The Minister of Justice is already preparing a bill to introduce a liability clause for damages 
because of soil movement caused by storage of CO2 and damages caused by leakage of CO2.
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In the meantime, all parties are bound by the current legislation: infrastructure that is no longer in use 
must be removed. This obligation is not directly linked to the existence of a mining licence. Use of the 
infrastructure can be terminated before the mining licence expires (e.g. the mining activities end in a part 
of the licence area, but are ongoing in another part of the licence area) and the infrastructure can be used 
after expiry of a mining licence (e.g. a platform is used for the processing of different reservoirs). The 
Minister can set a time limit for removal of a mining installation (44 paragraph 3 Mining Act). Practice 
shows that the Minister does not set time limits. Because of the financial implications of removal of 
infrastructure mining licence holders tend to postpone removal of infrastructure. This might change in 
future and could harm the transition to CCS. Under current legislation the State can not prevent removal 
of infrastructure. On the contrary, even if the mining licence holder is willing to postpone the removal of 
infrastructure, it is under the legal obligation to remove. 
The transition period in which deposits that were used for mining activities will be used for storage of 
CO2, will be an interesting period. The following issues need to be addressed: 
1) There are no free areas available for CCS and legislation offers only a limited scope in finding 
helpful solutions. A licence holder who performs activities in accordance with its obligations can 
not easily be deprived of its licence and the Mining Act does not contain any provisions to weigh 
the interest of CCS and mining activities [16]. 
2) It is expected that the uncertainty for storage parties in acquiring a storage licence because of the 
competition element, will not be favourable for CCS projects. This risk could be limited if no other 
parties will submit a competing application for a storage licence.  
3) Uncertainty about the availability of infrastructure, provided re-use of existing infrastructure is 
essential for storage parties. This issue seems easier to deal with, since commercial negotiations 
could result in acquiring ownership or access to existing infrastructure. If commercial negotiations 
are not successful, additional legislation would be helpful.  
A. Smaling / Energy Procedia 4 (2011) 5925–5932 5931
8 Anne Smaling / Energy Procedia 00 (2010) 000–000 
List of References 
[1] Parliamentary Papers II 2009-2010, 31 209, nr. 121. 
[2] The Mining Act is applicable for mining activities offshore and onshore. Earlier legislation was 
either applicable offshore or onshore. This article does not discuss the differences between the 
current legislation and earlier legislation.
[3] CCS-directive: the Directive 2009/31/EC of the European Parliament and of the Council of 23 April 
2009 on the geological storage of carbon dioxide and amending Council Directive 85/337/EEC, 
European Parliament and Council Directives 2000/60/EC, 2001/80/EC, 2004/35/EC, 2006/12/EC, 
2008/1/EC and Regulation (EC) No 1013/2006. Legislative proposal, implementation of the CCS-
directive in the Mining Act: Parliamentary Papers 2009-2010, 32 343. 
[4] Parliamentary Papers 2009-2010, 32 343. 
[5] Please note that the CCS-directive uses storage site also to refer to the deposit and the associated 
surface and injection facilities, article 3 under 3 CCS-directive. 
[6] Preamble CCS-directive, under 24. 
[7] Licences based on 6 Mining Act: exploration licence for minerals; mining licence for minerals; 
exploration licence for terrestrial heat; production licence for terrestrial heat. Licence based on 25 
Mining Act: storage licence 
[8] See the ministerial memorandum of amendment, Parliamentary Paper 2009-2010, 32 343, nr. 7.  
[9] Parliamentary Papers 2009-2010, 32 343, 3, p. 6.   
[10] Parliamentary Papers 2009-2010, 32 343, 6, p. 10. 
[11] Amendment of the Mining Act in order to stimulate the active use of exploration licences, mining 
licences and storage licences, Bulletin of Acts and Decrees 2009, 537, Parliamentary Papers 2008-
2009, 31 479. 
[12] Infrastructure is not a legally defined term. The Mining Act distinguishes between mining works (1 
under n Mining Act), mining installations (1 under o Mining Act, ‘offshore platforms’), wells, 
pipelines, cables etc. Depending on the type of infrastructure and on the location of the 
infrastructure there are different removal provisions. Article 44 Mining Act applies to mining 
installations; article 45 Mining Act applies to cables and pipelines offshore. A mining installation 
that is no longer in use must be removed. A cable or pipeline must be removed after cessation of its 
use, but only if the Minister decides so. These legal obligations are summarized as ‘remove after 
use’. In this paragraph the term infrastructure is used and no further distinction is made. 
[13] CO2 transport- en opslagstrategie, see footnote 1, p. 9/10. 
[14] See also International Maritime Organization, A672, possibility to not remove installations admitted 
under certain circumstances, notification required. 
[15] Parliamentary Papers 2009-2010, 32 343, nr. 6, p. 15. 
[16] Except during the phase of granting licences, see article 9 and 27 Mining Act. 
5932 A. Smaling / Energy Procedia 4 (2011) 5925–5932
